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In the District Court of the United States in and

for the District of Montana.

GENERAL AMERICAN TANK CAR CORPO-
RATION, a Corporation,

Plaintiff,

vs.

SUNBURST OIL & REPINING COMPANY, a

Corporation,

Defendant.

JOHN H. HAMILTON, as Receiver of SUN-
BURST OIL & REPINING COMPANY, a

Corporation,

Complainant,

vs.

KE-SUN OIL COMPANY, a Corporation, E. L.

BELL, Trustee, AMERICAN NATIONAL
BANK of Helena, Montana, a National

Banking Association, H. G. SYSTER, ED-

"ir'age-number appearing at the foot of page of original certified
Transcript of Record.
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WARD A. TENBEOECK, G. E. WILSON,
WARREN LESLIE GALBRAITH, E. E.

GIBSON, JOHN KRUTZPELD, INDE-
PENDENT EASTERN TORPEDO COM-
PANY, a Corporation, KENNETH L.

STEWART, EARL B. SCOVILLE, F. G.

BEAMSLEY, ED SHIELDS, as Sheriff of

Cascade County, Montana, and O. D.

CLARK, as Sheriff of Toole County, Mon-

tana, and SHELBY DRUG COMPANY, a

Corporation,

Defendants.

BE IT REMEMBERED, that on November 9,

1931, a bill of complaint was duly filed herein, being

in the words and figures following, to wit: [2]

In the District Court of the United States, District

of Montana, Great Falls Division.

IN EQUITY—No. 2466.

GENERAL AMERICAN TANK CAR CORPO-
RATION, a Corporation,

Plaintiff,

vs.

SUNBURST OIL & REFINING COMPANY, a

Corporation,

Defendant.

BILL OF COMPLAINT.

Plaintiff, General American Tank Car Corpora-

tion, a corporation, brings this, its bill of complaint,
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against Sunburst Oil & Refining Company, a corpo-

ration, on its own behalf and on behalf of all cred-

itors of said Sunburst Oil & Refining Company who

may hereafter join in the prosecution of this suit,

and alleges

:

I.

The plaintiff, General American Tank Car Cor-

poration, a corporation, at all times herein men-

tioned, was and now is a corporation duly organ-

ized and existing under and by virtue of the laws

of the State of West Virginia, having its principal

office in the city of Chicago, State of Illinois, and

is a citizen and resident of said State of West Vir-

ginia within the meaning of the laws fixing and

defining the jurisdiction of this court.

II.

The defendant. Sunburst Oil & Refining Com-

pany, a corporation, at all times herein mentioned,

was and now is a corporation duly organized and

existing under and by virtue of the laws of the

State of Montana, having its principal office in the

city of Great Falls, Cascade County, Montana, and

is a citizen and resident of said State of Montana

within the meaning of the laws fixing and defining

the jurisdiction of this court. That prior to the

20th day of January, 1926, the corporate name of

said defendant was Sunburst Oil & Gas Company,

but on said last-mentioned date the name of said

defendant was duly and regularly changed to Sun-

burst Oil & Refining Company.

III.

This is a suit of a civil nature, in equity, and the
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matter in controversy in this suit exceeds, exclusive

of interest and costs, the sum or value of Three

[3] Thousand Dollars ($3,000.00.)

IV.

The defendant is now indebted to the plaintiff

in the sum of Seventy-six Thousand Five Hundred

Seventeen and 62/100 Dollars ($76,517.62), (to-

gether with a reasonable attorney fee as provided

in the hereinafter mentioned promissory note), as

rent agreed to be paid by defendant to plaintiff for

tank cars furnished by plaintiff to defendant at the

request of defendant under certain car service con-

tracts made and entered into by and between the

plaintiff and defendant bearing dates April 3, 1923,

March 17, 1924, July 1, 1927, May 5, 1928, August

3, 1928, and June 19, 1930, respectively, and for in-

terest on the hereinafter mentioned promissory

note, all of the covenants and conditions provided

in said contracts, and each of them, on plaintiff's

part to be performed, having, by plaintiff, been

fully, faithfully, and duly performed. That for

such tank car service, so furnished vip to and in-

cluding the 31st day of December, 1926, the plain-

tiff has been fully paid. That for said tank car

service, so furnished during the period beginning

January 1, 1927, and ending December 31, 1927,

the defendant became indebted to the plaintiff in

the sum of Forty-eight Thousand Nine Hundred

Eighty and No/100 Dollars ($48,980.00) as the rent

agreed to be paid by defendant to plaintiff, no part

of which said sum has been paid, except and save

the sum of Seventeen Thousand One Hundred
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Sixty-five and 90/100 Dollars ($17,165.90), leaving

an unpaid balance of Thirty-one Thousand Eight

Hundred Fourteen and 10/100 Dollars ($31,-

814.10) now due plaintiff from defendant; that

for said tank car service so furnished during

the period beginning January 1, 1928, and ending

December 31, 1928, the defendant became indebted

to the plaintiff in the sum of Thirty-eight Thousand

Nine Hundred Fifty-four and 92/100 Dollars

($38,954.92) as the rent agreed to be paid by de-

fendant to plaintiff, no part of which said sum has

been paid, except and save the sum of Nine Thou-

sand and Seventy and 46/100 Dollars ($9,070.46),

leaving an unpaid balance of Twenty-nine Thousand

Eight Hundred Eighty-four and 46/100 Dollars

($29,884.46) now due plaintiff from defendant ; that

for said tank car service so furnished during the

period beginning January 1, 1929, and ending De-

cember 31, 1929, the defendant became indebted

to the plaintiff in the sum of Twenty-one Thousand

Six Hundred Eighty-six and 57/100 Dollars ($21,-

686.57) as the rent agreed to be paid by defendant

to plaintiff, no part of which said sum has been

paid except and save the sum of Thirteen Thousand

Five Hundred Eighteen and 15/100 Dollars ($13,-

518.13), leaving an unpaid balance of Eight Thou-

sand one Hundred Sixty-eight and 44/100 Dollars

($8,168.44) now due plaintiff from defendant; that

for said tank car service, so [4] furnished during

the period beginning January 1, 1930, and ending

December 31, 1930, the defendant became indebted

to the plaintiff in the sum of Four Thousand Four
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Hundred Eighty-four and 94/100 Dollars ($4,-

484.94) as the rent agreed to be paid by defendant

to plaintiff, no part of which said sum has been

paid except and save the sum of Four Thousand

Two Hundred Sixty-four and 67/100 Dollars

($4,264.67), leaving an unpaid balance of Two
Hundred Twenty and 27/100 Dollars ($220.27)

now due plaintiff from defendant; that for said

tank car service, so furnished during the period

beginning January 1, 1931, to date, the defendant

became indebted to the plaintiff in the sum of

Three Thousand Five Hundred Nine and 90/100

Dollars ($3,509.90), as the rent agreed to be paid

by defendant to plaintiff, no part of which said

sum has been paid, except and save the sum of

Eight Hundred Thirty-five and 83/100 Dollars

($835.83), leaving an unpaid balance of Two Thou-

sand Six Hundred Seventy-four and 07/100 Dollars

($2,674.07) now due plaintiff from defendant;

making, in the aggregate, for said tank car service,

so furnished during the period beginning January

1, 1927, to date, an indebtedness now existing, on

the part of the defendant in favor of the plaintiff,

in the aggregate sum of One Hundred Seventeen

Thousand Six Hundred Sixteen and 33/100 Dol-

lars ($117,616.33), as the rent agreed to be paid

by defendant to plaintiff, no part of which said

aggregate sum has been paid except and save the

aggregate sum of Forty-four Thousand Eight Hun-

dred Fifty-four and 99/100 Dollars ($44,854.99),

leaving an unpaid aggregate balance of Seventy-

two Thousand Seven Hundred Sixty-one and 34/100

Dollars ($72,761.34) now due to the plaintiff from
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the defendant, together with interest as provided in

the hereinafter mentioned note at the rate of six

per centum (6%) per annum on the sum of Sixty-

eight Thousand Seven Hundred Twelve and 51/100

Dollars ($68,712.51), being the amount of the here-

inafter mentioned note, for the period from De-

cember 11, 1930, to date, viz.: the sum of Three

Thousand Seven Hundred Fifty-six and 28/100

Dollars ($3,756.28), making an aggregate amount

now due the plaintiff from the defendant for said

tank car service and interest, in the amount of

Seventy-six Thousand Five Hundred Seventeen and

62/100 Dollars ($76,517.62), plus a reasonable at-

torney fee as provided in the hereinafter mentioned

note. That the sum of Sixty-eight Thousand Seven

Hundred Twelve and 51/100 Dollars ($68,712.51)

of said aggregate indebtedness and said interest

aforesaid, is represented and evidenced by a certain

promissory note bearing date December 11, 1930,

in the principal amount of Sixty-eight Thousand

Seven Hundred Twelve and 51/100 Dollars ($68,-

712.51) ; that said promissory note was made, exe-

cuted and delivered on or about said last-mentioned

date by [5] the defendant to the plaintiff for

value received, to wit, for a part of said rent for

said car service so furnished; that said note is pay-

able on demand and provides for the payment of

interest thereon from its said date until paid, at

the rate of six per centum (6%) per annum with

reasonable attorneys' fees; that plaintiff is now
the owner and holder of said note and has de-

manded payment thereof, and that the defendant
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has wholly failed, neglected and refused to pay

the same or any part thereof, or any part of the

accrued interest thereon, and the whole amount of

of said indebtedness, evidenced by the aforesaid

promissory note, with interest thereon from the

date thereof, is now due and payable. That the

difference between said total indebtedness of

Seventy-six Thousand Five Hundred Seventeen

and 62/100 ($76,517.62), (exclusive of said reason-

able attorney fee), and said present aggregate

amount of principal and interest, evidenced by said

promissory note, to wit, an aggregate amount of

principal and interest in the sum of Seventy-two

Thousand Four Hundred Sixty-eight and 79/100

Dollars ($72,468.79) amounts to the sum of Four

Thousand Forty-eight and 83/100 Dollars ($4,-

048.83), and said last-mentioned amount, repre-

sented by open account, is now also wholly due and

payable from the defendant to the plaintiff, and

neither the same nor any part thereof has been paid,

although pajnuent of the whole thereof has been

duly and frequently demanded by plaintiff of de-

fendant.

V.

That the defendant owns and operates a certain

complete refinery, including furnace, stills, engines,

tanks, piping and other structures and equipment

in or adjacent to the city of Great Falls, Cascade

County, State of Montana, which is used and oper-

ated for the purpose of refining and treating crude

petroleum for the production and manufacture

therefrom of gasoline, kerosene, fuel oil, road oil
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and other petroleum products; that the defendant

owns large interests in oil and gas lands, oil and

gas mining leases, royalties and contracts and is

the owner of a large amount of oil and gas well

drilling equipment, tools and appliances, together

with producing oil and gas wells; and that the de-

fendant is also the owner of a large stock of refined

gasoline, fuel oil, road oil and other petroleum

products, most of which is located in tanks and

other storage at the said refinery, the exact amount

of which is to this plaintiff unknown ; and that said

defendant is also the owner and holder of a large

number of bills and accounts receivable, the exact

amount of which is to this plaintiff unknown; and

that said defendant is also the owner and holder

of contracts for the purchase of crude oil and for

the sale of its refined products, which are of great

value, the [6] amount of which is unknown to

this plaintiff.

VI.

That the defendant is largely indebted to a large

number of creditors and is unable to meet its obli-

gations as they mature ; that certain of its property

has been levied on under attachments and execu-

tions and the persons at whose instance the same

were issued are threatening to sell said property

to enforce their claims; that although its property

is large, much could not be be quickly converted

into cash; that other creditors are threatening to

cause attachments to be issued and levied to enforce

their claims; that such attachments and executions

which have been levied on the property of the de-
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fendant have been to the detriment and loss of the

other creditors of the defendant; that, unless a re-

ceiver or receivers are appointed, a multiplicity of

suits of various kinds will arise, by which the assets

of the defendant would become subject to waste,

to the great injury of its creditors and stockhold-

ers; that if a receiver or receivers are appointed,

with leave to continue the business of the defendant,

and its assets are not sacrificed by execution sales,

upon information and belief, its assets will be

enough to pay its liabilities and leave a residue

for its stockholders, in the interest of both of whom
its affairs should be administered by a court of

equity.

VII.

Upon information and belief that the defendant

has outstanding Seven Hundred Fifty-four Thou-

sand Seven Hundred Forty and no/100 Dollars

($754,740.00) of par value of preferred stock and

One Million Four Hundred Seventy-five Thousand

Eight Hundred Sixty-five and no/100 Dollars

($1,475,865.00) par value of common stock.

VIII.

Upon information and belief that the defendant

has an outstanding indebtedness of approximately

Eight Hundred Eleven Thousand and no /lOO Dol-

lars ($811,000.00), of which approximately Two
Hundred Eighty and no/100 Dollars ($280,000.00)

is secured by mortgage and approximately One

Hundred Thousand and no/100 Dollars ($100,-

000.00) represents taxes due the United States,

State of Montana, and divers counties, and of which
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approximately Seventy-five Thousand and no/100

Dollars ($75,000.00) represents judgments against

the defendant.

IX.

That on the 5th day of October, 1931, an action

was commenced in the District Court of the Nine-

teenth Judicial District of the State of Montana,

in and for the [7] County of Toole, wherein Rio

Grande Oil Company, a corporation, was plaintiff,

and this defendant and others, were defendants,

and wherein and whereby it is sought to foreclose a

mortgage upon the lands and interests in lands of the

defendant in Toole County, Montana, which mortgage

secured a balance of indebtedness of the defendant

to said Rio Grande Oil Company amounting to

One Hundred Fifty Thousand and no/100 Dollars

($150,000.00) principal and Fourteen Thousand

and no/100 Dollars ($14,000.00) interest, with in-

terest on said principal sum at the rate of seven

per centum (7%) per annum from the 5th day of

October, 1931, also counsel fees and taxes paid by

the plaintiff in said action; that said action is now
still pending.

X.

Upon information and belief judgments have been

obtained in the District Court of the Nineteenth

Judicial District of the State of Montana, in and

for the County of Toole, in three actions against

this defendant, two of the same being brought by

Ke-Sun Oil Company, and one of the same being

brought by H. G. Syster. That said judgments

were respectively for the simas of Three Hundred
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Ninety-seven and 48/100 Dollars ($397.48), with

interest from and after August 28, 1931; for the

sum of Five Hundred Eleven and 01/100 Dollars

($511.01), with interest from and after July 14,

1931, and for Nine Hundred Fifty-eight and 92/100

Dollars ($958.92), with interest from and after

September 24, 1931.

XL
Upon information and belief an action is pend-

ing in said District Court of Toole County, Mon-

tana, wherein this defendant is defendant therein

and G. E. Wilson is plaintiff, wherein judgment

for One Thousand Six Hundred Seventy and 50/

100 Dollars ($1,670.50) is prayed for and which said

action is now pending on demurrer filed October 28,

1931, and in which said action an attachment was

issued and levied on the property of this defendant.

XII.

Upon information and belief that an action is

pending in said District Court of Toole County,

Montana, wherein this defendant is defendant

therein and Warren Leslie Galbraith is plaintiff,

wherein judgment for One Hundred Twenty-five

and no/100 Dollars ($125.00), with interest from

October 1, 1926, is prayed for, which said action is

now pending and in which said action an attach-

ment was issued and levied upon the property of

this defendant.

XIII.

Upon information and belief that an action is

pending in said District Court [8] of Toole

County, Montana, wherein this defendant is defend-
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ant therein and E. E. Gibson et al., are plaintiffs,

in which said action judgment is sought for Three

Hundred Twenty and No/100 Dollars ($320.00)

with interest at eight per centum (8%) from Sep-

tember 19, 1930, and Three Hundred Twenty and

No/100 Dollars ($320.00), with interest at eight

per centum (8%) from September 19, 1931, and

costs on first cause of action, and Fifty-four and

40/100 Dollars ($54.40), with interest at eight per

centum (8%) from November 1, 1930, and Fifty-

four and 40/100 Dollars ($54.40) with interest at

eight per centum (8%) from May 1, 1931, and costs

on second cause of action, which said action is now

pending and in which an attachment was issued

and levied upon the property of this defendant.

XIV.

Upon information and belief that a judgment was

obtained, entered and docketed in the District Court

of the Eighth Judicial District of the State of Mon-

tana, in and for the county of Cascade, on or about

the 2d day of November, 1931, in favor of E. L.

Bell, Trustee, against this defendant, in the amount

of Sixty-four Thousand Six Hundred Seventy-nine

and 09/100 Dollars. ($64,679.09).

XV.
Upon information and belief that a judgment was

obtained, entered and docketed in the District

Court of the Eighth Judicial District of the State

of Montana, in and for the County of Cascade, on

or about the 2d day of November, 1931, in favor of

The American National Bank, a National Banking
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Association, against this defendant, in the amount

of Four Thousand Five Hundred Eighteen and 58/

100 Dollars ($4,518.58).

XVI.

Upon information and belief that a judgment

was obtained, entered and docketed in the District

Court of the Eighth Judicial District of the State

of Montana, in and for the County of Cascade, on

or about the 2d day of November, 1931, in favor of

Herbert H. Williams, against this defendant, in

the amount of One Thousand Four Hundred

Twenty-two and 50/100 Dollars ($1,422.50).

XVII.

Upon information and belief the gross assets of

the defendant are of the value of approximately

One Million Seven Hundred Twenty-six Thousand

and no/100 Dollars ($1,726,000.00).

XVIII.

Upon information and belief that such threat-

ened action on the part of [9] creditors to en-

force their claims, as plaintiff believes, will result

in judgments, executions and seizure by sheriffs

and/or other like officers and forced sales of the

properties of the defendant, including the gasoline,

fuel oil, road oil and other petroleum products

hereinabove referred to, and its interests in lands,

leases, royalties and contracts, with the necessary

result that defendant will be unable to sell and

dispose of its products in the ordinary and usual

course of business and will be unable to comply

with its contracts and collect its bills and accounts
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receivable and will be compelled to cease to conduct

all its business; that any such action on the part

of the said creditors will interfere with, obstruct

and ruin the business of defendant and will cause

great and irreparable loss to the defendant and its

creditors, including the plaintiff; that a sale of the

assets of the defendant will realize more for its

creditors if the defendant is a going concern at the

time of such sale, and that a large proportion of its

bills and accounts receivable can be collected if

said defendant is a going concern; and that should

any of the creditors of the defendant succeed in the

enforcement of their claims and thereby compel the

defendant to suspend its business, and thereby de-

prive the defendant of the opportunity of selling

its products and collecting its bills and accounts

receivable, irreparable injury, damage and loss will

be worked, not only upon the plaintiff, but upon

all of the creditors of the defendant ; and that it is

essential to the interest of the defendant and its

creditors that the property and assets of the de-

fendant should not be sacrificed but should be con-

served.

XIX.
That an attempt by the plaintiff to enforce, at

law, its claims as a general creditor will precipitate

similar actions on the part of other creditors and

this in turn will lead to wasteful strife and contro-

versy, which the plaintiff believes can be avoided

and the property preserved for equitable distribu-

tion among those entitled thereto only by the inter-

vention of this Honorable Court, and the granting
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of equitable relief, including the appointment of a

receiver or receivers.

XX.
Upon information and belief that the personal

property of the defendant, consisting of cash in

banks, notes receivable, accounts receivable, inven-

tories and garage equipment at the present time,

amount to approximately the sum of One Hundred

Sixty-two Thousand and No/100 Dollars ($162,-

000.00) and that the present gross annual income

of the defendant amounts to the sum of approxi-

mately Forty-three Thousand and [10] No/100

Dollars ($43,000.00).

WHEREFORE, inasmuch as the plaintiff has

no adequate relief at law, but can have relief only

in equity, the plaintiff files this bill of complaint on

behalf of itself and all other creditors of the de-

fendant who may come in and contribute to the

expense of this suit, and the plaintiff prays for

equitable relief as foUovv^s:

1. That this Honorable Court will forthwith

appoint a Receiver or Receivers of all and singular

the properties and assets, of every nature, where-

soever situated, held, owned or controlled by the

defendant, with full power and authority to take

into his or their possession, hold, manage and con-

duct the business now being conducted by the

defendant, to employ such agents, servants and

workmen as may be necessary, from time to time,

for the conduct of said business, to make such pay-

ments and disbursements as may be needful and

proper in continuing and conducting said business,
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to sue for, collect, receive and take into his or their

possession, all the property and assets, real and

personal, goods, chattels, credits, rights, claims and

equities, books, papers, securities and all other

property whatsoever and wherever situated, of the

defendant; to institute, prosecute, become parties

to, intervene in, or defend any suits and actions at

law or in equity or otherwise, either for the re-

covery or the protection or maintenance of any of

the property and assets of the defendant, as he or

they deem necessary or proper, including any suits,

actions or proceedings at law or in equity or other-

wise in which the defendant may have any interest

as plaintiff, defendant or otherwise, and including

the power to continue any such pending suits and

defend any such proceedings, suits or actions; to

settle or compound or make allowances on any or

all debts now due or owing, or which may here-

after be due or owing, to the defendant as he or

they may deem advisable or proper, subject to the

further authorization of this Honorable Court; to

collect and receive all the rents, issues and profits

of the properties, plants and systems of the de-

fendant; to pay any claims for wages or otherwise

that may be entitled to priority ; to protect and pre-

serve the franchises, privileges, property and assets

of the defendant; and that the officers, managers,

superintendents, agents and employees of the de-

fendant, and all other persons, firms and corpora-

tions, be required forthwith to deliver up to said

Receiver, or Receivers, possession of all and every

part of the properties of the defendant, wherever
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situated, including the several books, vouchers and

papers in any way relating to the business of the

defendant.

2. That this Honorable Court will administer all

and singular the property, [11] rights and busi-

ness belonging to the defendant, and will adjudi-

cate, enforce and adjust the rights, liens, equities

and claims of all creditors of the defendant, includ-

ing the claim of the plaintiff, as the same may be

determined.

3. That all creditors, stockholders, and other

persons be enjoined from instituting or prosecuting

or continuing the prosecution of any actions, suits

or proceedings at law or in equity or under any

statute, against the defendant, and from levying

any attachments, executions or other processes upon

or against any of the properties of the defendant,

or from taking or attempting to take into their

possession the property or any part of the prop-

erty of the defendant.

4. That a writ or writs of injunction issue out

of and under the seal of this Honorable Court, di-

recting, enjoining and restraining the defendant

and the officers, superintendents, agents and em-

ployees of the defendant, from interfering with,

transferring, selling or disposing of any of the

property or income of the defendant, or from taking

possession of, levying upon or attempting to sell

or dispose of, in any manner, any part of the prop-

erty of the defendant.

5. That at such time as may be found just and

proper, the properties of the defendant may be

ordered to be sold, in whole or in part, in such
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manner and upon such terms and conditions as

this Honorable Court shall deem just and equitable,

and that any such order of sale shall make proper

and suitable provision for the preservation of all

equities, rights, priorities, claims and liens of the

creditors of the defendant, and shall provide for

the sale of the property of the defendant subject

to, or free and clear from, any and all liens and

encumbrances, in whole or in part, in such manner

and upon such terms as this Honorable Court may
direct, and that the proceeds of any such sale be

distributed among thosie entitled thereto as this

Honorable Court shall adjudicate, or that the prop-

erties of the defendant be returned to it, and that

the plaintiff may have such other and further and

different relief in the premises as to this Honorable

Court may seem proper, and as may be necessary

fully to protect and enforce the rights and equities

of the plaintiff and of all of the creditors of the

defendant, and that in case of any sale herein of the

property of the defendant, it may be directed to

make, execute and deliver to the accepted purchaser

or purchasers upon any such sale, such releases, bills

of sale and conveyances as may be necessary or

proper to vest in such purchaser or purchasers the

title to all such several properties. [12]

6. That the defendant be required to answer all

and singular the matters above stated.

7. That a writ of subpoena may be granted to

the plaintiff to be directed to the defendant, thereby

requiring the defendant personally to appear on a

certain day before this Honorable Court and then
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and there full, true, direct and perfect answer make

to all and singular the premises (but not under oath,

which is hereby expressly waived), and further to

perform and abide by such further order, direction

or decree therefor, as to this Honorable Court shall

seem meet.

8. That the plaintiff may have such other and

further relief in the premises as the nature and

circumstances of the case may require and to this

Honorable Court may seem meet.

WARREN TOOLE,
Solicitor for Plaintiff.

State of Montana,

County of Cascade.—ss.

Warren Toole, being first duly sworn, deposes

and says:

That he is the attorney for the plaintiff, and that

he is fully acquainted with the facts referred to in

the foregoing bill of complaint; that he has read

the foregoing bill of complaint and knows the

contents thereof; that the allegations of the fore-

going bill of complaint are true to his own knowl-

edge, except such as are therein stated on informa-

tion and belief and as to such matters he believes

them to be true; and that the reason this verifica-

tion is made by him and not by the plaintiff is

that the plaintiff is a foreign corporation, to wit:

a corporation of the State of West Virginia and is

absent from the jurisdiction, and that there is no

person, other than the deponent, who is capable of

verifying the petition.

WARREN TOOLE.
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Subscribed and sworn to before me this 9th day

of November, 1931.

[Notarial Seal] LEO C. GRAYBILL,
Notary Public for the State of Montana, Residing

at Grreat Falls, Montana.

My commission expires 5/11/33.

Filed Nov. 9th, 1931, at 9:00 A. M. [13]

THEREAFTER, on November 9, 1931, answer

to bill of complaint and consent to appointment of

Receiver was duly filed herein, in the words and

figures as follows, to wit: [14]

[Title of Court and Cause.]

ANSWER TO BILL OF COMPLAINT AND
CONSENT TO APPOINTMENT OF RE-
CEIVER.

The defendant for answer herein admits each

and all of the allegations of the bill of complaint

heretofore filed and served in the above cause,

and consents to the appointment of a Receiver in

accordance with the prayer of said bill of com-

plaint.

GEO. E. HURD,
H. C. HALL,
E. J. McCABE,

Solicitors for Defendant.
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Service of the within and foregoing answer and

consent and receipt of a true copy thereof admitted

this 9th day of November, 1931.

WARREN TOOLE,
Solicitor for Plaintiff.

Filed Nov. 9, 1931. [15]

THEREAFTER, on November 9, 1931, an order

appointing Receiver was duly filed and entered

herein, in the words and figures following, to wit:

[16]

[Title of Court and Cause.]

ORDER APPOINTING RECEIVER.

And now, on this 9th day of November, 1931,

this cause came on to be heard on the bill of com-

plaint and on the answer of the defendant thereto

and was argued by counsel and thereupon con-

sideration thereof and on motion of counsel for the

plaintiff, and upon the written consent of the

plaintiff by and through its solicitor of record

herein, and upon the written consent of the de-

fendant through its corporate officers and its duly

authorized solicitors of record herein, it was

ORDERED, ADJUDGED AND DECREED as

follows

:

First: That John H. Hamilton, of Great Falls,

Montana, be, and he hereby is appointed Receiver

of all and singular the properties and assets of

every nature, wheresoever situated, held, owned or

controlled by the defendant.
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Second : That the said Receiver be, and he hereby

is authorized and directed immediately to take

possession of all and singular the property above

described or referred to, wherever situate or found

and until further order of the court, to manage

and conduct the business now and heretofore con-

ducted by the defendant, with full power and

authority to employ such agents, servants and

workmen as may be necessary, from time to time,

for the conduct of said business, and to make such

payments and disbursements as may be needful

and proper in continuing and conducting said

business.

Third: That the said Receiver be, and he hereby

is fully authorized and empowered to demand, sue

for, collect, receive and take into his possession all

the property and assets, real and personal, goods,

chattels, credits, rights, claims and equities, books,

papers, securities, and all other property whatso-

ever and wherever situated, of the defendant; to

institute, prosecute, become a party to, intervene

in, or defend, [17] any suits and actions at law

or in equity or otherwise, either for the recovery

or the protection or maintenance of, any of the

property and assets of the defendant, as he may
deem necessary or proper, including any suits,

actions, or proceedings at law or in equity or other-

wise, in which the defendant may have any interest,

as plaintiff, defendant or otherwise; and to con-

tinue any such pending suits and defend any such

proceedings, suits or actions; to settle or compound

or make allowances on any or all debts now due or
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owing, or which may hereafter be due or owing,

to the defendant, as he may deem advisable or

proper, subject to the further authorization of the

court; to collect and receive all the rents, issues

and profits of the properties, plants and systems of

the defendant; to pay any claims for wages or

otherwise that may be entitled to priority; and to

protect and preserve the property and assets of the

defendant.

Fourth: That the defendant and each and every

of its officers, managers, superintendents, agents

and employees, and all other persons, firms and cor-

porations having in their possession any of the

said property and assets of which Eeceiver is here-

by appointed, be, and they hereby are, required and

commanded forthwith to deliver up to said Receiver

or his duly constituted agents or representatives,

possession of all and every part of the properties

and assets of the defendant wherever situated, in-

cluding the several books, vouchers and papers in

any way relating to the business of the defendant.

Fifth: That the Receiver is hereby required to

open proper books of account wherein shall be

stated the earnings, expenses, receipts and dis-

bursements of his said trust and to preserve proper

vouchers for all payments made by him on account

thereof; and he is further required to deposit all

moneys coming into his hands in some bank or

trust company within the District of Montana to

be selected by said Receiver and approved by this

court or any Judge thereof.

Sixth: That all creditors, stockholders and other

persons be, and they hereby are, enjoined from



vs. John H. Hamilton et al. 25

levying any attachments, executions or other proc-

esses upon or against any of the properties of the

defendant, or from taking or attempting to take

into their possession the property, or any part of

the property, of the defendant.

Seventh: That the defendant and its officers,

superintendents, agents and employees be, and they

hereby are, enjoined and restrained from inter-

fering with, transferring, selling or disposing of,

any of the property or income of the defendant,

[18] or from taking possession of, levying upon,

or attempting to sell or dispose of, in any manner,

any part of the property of the defendant.

Eighth: That the said Receiver, before entering

upon his duties as such, shall enter and file in the

office of the Clerk of this court a bond in the sum
of One Hundred Twenty-five Thousand Dollars

with surety to be approved by the Court, condi-

tioned that said Receiver shall well and truly per-

form the duties of his office and truly account for

all moneys and property that may come into his

hands as such Receiver.

Dated this 9th day of November, 1931.

CHARLES N. PRAY,
United States District Judge.

Piled Nov. 9, 1931, at 3 P. M. [19]

THEREAPTER on November 24, 1931, petition

for order to show cause w^as duly filed herein,

being in the words and figures following, to wit:

[20]



26 Ke-Sun Oil Company et dl.

[Title of Court and Cause.]

PETITION FOR ORDER TO SHOW CAUSE.

Comes now John H. Hamilton, as Receiver of

Sunburst Oil & Refining Company, a corporation,

and for his petition to this Honorable Court and

to the Honorable Charles N. Pray, Judge thereof,

respectfully shows:

I.

That on the 9th day of November, 1931, your

petitioner was by an order duly given and made

by the above-entitled court appointed Receiver of

Sunburst Oil & Refining Company, a corporation,

defendant herein. That on the 10th day of No-

vember, 1931, he duly qualified [21] as such Re-

ceiver and since said last-mentioned date has been

and now is the duly appointed, qualified and acting

Receiver of said company.

II.

That Ed Shields is the duly elected, qualified and

acting Sheriff of Cascade County, Montana, and

that 0. D. Clark is the duly elected, qualified and

acting Sheriff of Toole County, Montana.

III.

That by the order of this court appointing your

petitioner as such Receiver it was provided among

other things as follows:

'^That the said Receiver be, and he is hereby

fully authorized and empowered to demand,

sell for, collect, receive and take into his pos-
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session all the property and assets, real and

personal, goods, chattels, credits, rights, claims

and equities, books, papers, securities and all

other property whatsoever and wherever situ-

ated, of the defendant; to institute, prosecute,

become a party to, intervene in, or defend,

any suits and actions at law or in equity or

otherwise, either for the recovery or the pro-

tection or maintenance of, any of the property

and assets of the defendant, as he may deem

necessary or proper, including any suits, ac-

tions or proceedings at law or in equity or

otherwise, in which the defendant may have

any interest, as plaintiff, defendant or other-

wise; and to continue any such pending suits

and defend any such proceedings, suits or ac-

tions.''

And it is further provided by said order:

''That all creditors, stockholders and other

persons be and they hereby are, enjoined from

levying any attachments, executions or other

processes upon or against any of the proper-

ties of the defendant, or from taking or at-

tempting to take into their possession the

property, or any part of the property, of the

defendant."

IV.

That prior to the date of the appointment of

your petitioner as Receiver of said Sunburst Oil &
Refining Company, various suits at [22] law

had been instituted against said defendant for the
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recovery of money and property. That various of

said actions had been prosecuted to judgment

against said defendant, and executions issued and

levied or are about to be issued and levied against

properties of said defendant, and that in other of

said actions attachments have been levied upon

properties and money of said defendant. That

petitioner is informed and believes and therefore

alleges the fact to be that said actions are as set

forth in the following schedule:
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V.

That by the issuance and levy of such attach-

ments and executions upon money and property

belonging to said Sunburst Oil & Refining Com-

pany your petitioner has been and is prevented

from taking possession of such property as re-

quired by the order of this court as aforesaid.

That by reason of the levy of said attachments and

executions persons owing money to said Sunburst

Oil & Refining Company have been and are pre-

vented from paying to your petitioner as Receiver

of said company the moneys so due to said com-

pany. That by reason of the issuance and levy of

such attachments and executions your petitioner

has been and will be embarrassed in the orderly

and proper administration of his trust and is and

will be unable to proceed in accordance with the

order of this court aforesaid.

VI.

That as appears from said schedule, and as the

fact is, property belonging to said Sunburst Oil &

Refining Company has been levied upon under exe-

cutions and said property will, unless prevented by

this court, be sold at sheriff's sale under such exe-

cutions on December 4, 1931, and such property

lost to your petitioner's trust; that unless the

above-named defendant Ed Shields, as Sheriff of

Cascade County, Montana, and the above-named

defendant O. D. Clark, as Sheriff of Toole County,

Montana, are and each thereof is restrained by

proper order of this court they and each of them

will proceed with the sales of property and moneys
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belonging to said Sunburst Oil & Refining Company

at sheriff's sale pursuant to attachments and exe-

cutions delivered into their hands by the defend-

ants to this proceeding, and that by said sales un-

der such attachments and executions the possession

of the property levied upon thereunder and to be

sold as aforesaid, will be wholly lost to your peti-

tioner.

VII.

That your petitioner is informed and believes

that the attaching [24] and execution creditors

aforesaid whose attachments and executions were

levied prior to the 9th day of November, 1931, are

entitled to liens upon the property so levied upon

and to a preference in the payment of their claims

to the extent of such liens, but your petitioner avers

that in the orderly administration of his trust it

is necessary that all moneys and property so levied

upon be reduced to petitioner's possession, and that

such liens and preferences be taken care of in the

course of such administration and pursuant to

proper order of this court.

VIII.

That the attaching, judgment and execution

creditors set forth in the schedule aforesaid should,

in order to secure an orderly and proper adminis-

tration of this receivership, be ordered by this

court to release from attachment and execution

any and all property and moneys heretofore levied

upon, and to deliver possession of such property

to petitioner herein, and that any and all such

creditors should be restrained and enjoined from
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selling at sheriff's sale under any such attachment

or execution any of said property until further

order of this court. This court should, however,

by proper order, protect any liens acquired under

such attachments and executions so that such

creditors shall be entitled thereto and to any pref-

erence given them under the law.

WHEREFORE, your petitioner requests that an

order be made herein that the defendants named

in the proceeding and each thereof show cause be-

fore this court why the attachments and executions

levied by them upon the properties and moneys of

the said Sunburst Oil & Refining Company should

not be released, and the possession of such property

and moneys given to petitioner herein, and said

defendants to this proceeding and each thereof, be

restrained and enjoined until further order of this

court from selling or otherwise disposing of any

such property or money so levied upon at sheriff's

sale or otherwise, and that until the hearing on

said order to show cause said defendants to [25]

this proceeding and each thereof, be restrained

from selling or otherwise disposing of, at sheriff's

sale, or otherwise, any property or moneys belong-

ing to said Sunburst Oil & Refining Company, or

in which said company has an interest, that sub-

poenas issue out of this court directing the appear-

ance of each of the defendants in this proceeding,

and for such other and fuiiher order herein as to

the Court may seem equitable, proper and just.

JOHN H. HAMILTON,
Receiver of Sunburst Oil & Refining Company.



vs, John H. Hamilton et al, 33

GEO. E. HURD,
H. C. HALL,
E. J. McCABE,

Solicitors for Petitioner. [26]

State of Montana,

County of Cascade,—ss.

John H. Hamilton, being first duly sworn, de-

poses and says

:

That he is the petitioner named in the above and

foregoing petition; that he has read said petition,

knows the contents thereof, and that the same is

true of his own knowledge, except as to the matters

alleged therein upon information and belief and

that as to those he believes it to be true.

JOHN H. HAMILTON.

Subscribed and sworn to before me this 23 day

of November, 1931.

[Notarial Seal] GEO. E. HURD,
Notary Public for the State of Montana, Residing

at Great Falls, Montana.

My commission expires Oct. 9, 1934.

Piled Nov. 24, 1931. [27]

THEREAFTER on December 4, 1931, subpoena

in equity was duly filed herein, being in the words

and figures following, to wit: [28]
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United States District Court, Great Falls Division,

of the District of Montana.

SUBPOENA IN EQUITY.

The President of the United States of America to

Ke-Sun Oil Company, a Corporation, E. Ij.

Bell, Trustee, American National Bank of

Helena, Montana, a National Banking Associa-

tion, H. G. Syster, Edward A. Tenbroeck, C. E.

Wilson, Warren Leslie Galbraith, E. E. Gibson,

John Krutzfeld, Independent Eastern Torpedo

Company, a Corporation, Kenneth L. Stewart,

Earl B. Scoville, F. G. Beamsley, Ed Shields,

as Sheriff of Cascade County, Montana, and

O. D. Clark, as Sheriff of Toole County, Mon-

tana, and Shelby Drug Company, a Corpora-

tion, Defendants, GREETING

:

YOU ARE HEREBY COMMANDED that all

excuses and delays set aside you be and appear

within twenty days after the service of this sub-

poena at the Clerk's office of the United States

District Court for the District of Montana, at

Great Falls, Montana, to answer unto the bill of

complaint of John H. Hamilton, as Receiver of

Sunburst Oil & Refining Company, a corporation,

complainant, in said court exhibited against you.

Hereof you are not to fail at your peril, and have

you then and there this writ.

WITNESS the Honorable CHARLES N.

PRAY, United States District Judge at Great
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Falls, Montana, this 24th day of November, A. D.

1931.

[Seal] C. R. GARLOW,
Clerk.

By G. K. Kegel,

Deputy Clerk.

MEMORANDUM.
The defendants in this case are required to tile

their answer or other defense in the Clerk's office

of said court, on or before the twentieth day after

service of this writ, excluding the day thereof;

otherwise the bill may be taken pro confesso.

GEO. E. HURD,
H. C. HALL,
E. J. McCABE,

Solicitors for Complainant, Great Falls, Montana.

Filed Dec. 4, 1931. [29]

THEREAFTER, on December 4, 1931, an order

to show^ cause heretofore duly issued was duly filed

herein, being in the words and figures following,

to wit: [30]

[Title of Court and Cause.]

ORDER TO SHOW CAUSE.

Upon the verified bill of complaint and petition

herein filed on the 24th day of November, 1931,

and the writ of subpoena issued herein on the 24tli

day of November, 1931, for service upon the de-
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fendants named in this petition and bill of com-

plaint, and upon motion of John H. Hamilton, as

Receiver of Sunburst Oil & Refining Company, a

corporation,

—

IT IS ORDERED, ADJUDGED AND DE-

CREED that the defendants [31] to this peti-

tion and bill of complaint, to wit, Ke-Sun Oil Com-

pany, a corporation, E. L. Bell, Trustee, American

National Bank of Helena, Montana, a national bank-

ing association, H. G. Syster, Edward A. Ten-

broeck, C. E. Wilson, Warren Leslie Galbraith,

E. E. Gibson, John Krutzfeld, Independent Eastern

Torpedo Company, a corporation, Kenneth L.

Stewart, Earl B. Scoville, F. G. Beamsley, Ed
Shields, as Sheriff of Cascade County, Montana,

and 0. D. Clark, as Sheriff of Toole County, Mon-

tana, and Shelby Drug Company, a corporation,

show cause, if any they have, before the District

Court of the United States, for the District of

Montana, at the courtroom of the above-entitled

court at Great Falls, Cascade County, Montana, on

the 4th day of December, 1931, at the hour of ten

o'clock in the forenoon of said day, or as soon

thereafter as counsel may be heard, why the attach-

ments and executions levied by them and each of

them upon the properties and moneys belonging to

said Sunburst Oil & Refining Company should not

be released and the possession of such property

and moneys given to John H. Hamilton as Receiver

of said Sunburst Oil & Refining Company, and said

defendants to this bill of complaint be restrained

and enjoined imtil further order of this court from
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selling or otherwise disposing of any such prop-

erty or money upon as aforesaid, at sheriff's sale

or otherwise, and that said defendants and each of

them also show cause at the same time why the

said John H. Hamilton as such Receiver should

not have such other and further relief in the prem-

ises as may be just and proper.

IT IS FUETHER ORDERED that sufficient

cause having been shown service of this order with

copies of said bill of complaint on said defendants

on or before the 1st day of December, 1931, shall be

sufficient service.

Dated this 24th day of November, 1931.

CHAS. N. PRAY,
District Judge.

Filed Dec. 4, 1931. [32]

THEREAFTER, on December 4, 1931, motion to

dismiss petition of Receiver was duly filed herein,

being in the words and figures following, to wit:

[33]

[Title of Court and Cause.]

MOTION TO DISMISS PETITION OF JOHN
H. HAMILTON, RECEIVER.

Come now Ke-Sun Oil Company, a corporation,

H. O. Syster, Edward A. Tenbroeck, G. E. Wilson,

Warren Leslie Galbraith, E. E. Gribson and John
Krutzfeld and O. D. Clark, as Sheriff of Toole

County, Montana, Independent Eastern Torpedo
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Company, a corporation, Kenneth L. Stewart, and

Earl B. Scoville, and Ed Shields as Sheriff of

Cascade County, Montana, and Shelby Drug Co.,

and each for himself, or itself, separately moves

the court that the petition of John H. Hamilton,

as Receiver of Sunburst Oil & Refining Company,

a corporation, [34] filed herein on the 24th day

of November, 1931, be, by the court dismissed, and

the order to show cause issued thereon be by the

court vacated upon the following grounds and for

the following reasons:

(1) That the court has no jurisdiction to grant

a writ of injunction or restraining order to stay

proceedings in the state court in which the de-

fendants, Ke-Sun Oil Company, H. G. Syster, Ed-

ward A. Tenbroeck, Gr. E. Wilson, Warren Leslie

Galbraith, E. E. Gibson, John Krutzfeld, Indepen-

dent Eastern Torpedo Company, Kenneth L. Stew-

art and Earl B. Scoville, and Shelby Drug Co.,

have brought suits and caused writs of attach-

ment or execution to be issued by said court and

to be levied upon the property of Sunburst Oil

& Refining Company by the defendant, O. D. Clark,

Sheriff of Toole County, Montana, prior to the ap-

pointment of a Receiver herein.

(2) That this court has no jurisdiction to re-

move from the custody of the state court property

levied upon and seized by the defendant, O. D.

Clark, as Sheriff of Toole County, Montana, under

writs of execution or writs of attachment duly

issued out of the state court and levied prior to

the appointment of the Receiver herein, and which
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said property is now held in the custody of state

court by virtue of such writs and levies.

(3) That the petition of the said John H. Ham-
ilton, as Receiver of Sunburst Oil & Refining Com-

pany, a corporation, filed herein on the 24th day

of November, 1931, does not state facts sufficient to

entitle the petitioner to relief demanded or to any

relief.

LOUIS P. DONOVAN,
Attorney for Defendants, Ke-Sun Oil Company,

H. G. Syster, Edward A. Tenbroeck, G. E.

Wilson, Warren Leslie Galbraith, E. E. Gib-

son, John Krutzfeld, O. D. Clark, as Sheriff

of Toole County, Independent Eastern Tor-

pedo Company.

H. R. EICKEMEYER,
Attorney for Kenneth L. Stewart.

DONALD CAMPBELL,
Attorney for Earl B. Scoville.

HARRIS & HOYT,
Attorneys for Shelby Drug Co. [35]

Service admitted this 4th Dec. 1931.

GEO. E. HURD,
H. C. HALL,
E. J. McCABE,

Solicitors for Complainant.

Filed Dec. 4, 1931. [36]

THEREAFTER, on December 4, 1931, an order

requiring sale of property to be postponed was

duly filed and entered herein, being in the words

and figures following, to wit: [37]
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[Title of Court and Cause.]

ORDER REQUIRING SALE OF PROPERTY
TO BE POSTPONED.

The petition of John H. Hamilton, as Receiver

of the Sunburst Oil & Refining Company, a cor-

poration, filed herein on November 24th, 1931,

praying the aid of this court in enabling such

Receiver to be placed in possession of certain prop-

erty of the Sunburst Oil & Refining Company, re-

ferred to in said petition, came on regularly for

hearing on this 4th day of December, 1931, Messrs.

George E. Hurd, H. C. Hall and E. J. McCabe ap-

pearing as solicitors for said John H. Hamilton,

and Messrs. Louis P. Donovan, [38] H. R.

Eickemeyer, Donald Campbell and Harris & Hoyt

as solicitors and attorneys for various defendants,

including O. D. Clark as Sheriff of Toole County,

Montana, and Ed Shields as Sheriff of Cascade

County, Montana, and it appearing to the court

that under writs of execution in two actions entitled

Ke-Sun Oil Company vs. Sunburst Oil & Refining

Company, an action entitled H. G. Syster vs. Sun-

burst Oil & Refining Company, and an action

entitled Edward Tenbroeck vs. Sunburst Oil &
Refining Company, directed to the defendant O. D.

Clark as Sheriff of Toole County, Montana, said

O. D. Clark was about to sell certain properties of

the Sunburst Oil & Refining Company, which said

sales are set for two o'clock P. M. of December

4th, 1931, and that a sale of properties of said
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Sunburst Oil & Refining Company was advertised

by said O. D. Clark as such Sherijff, to be made on

November 28tli, 1931, which said sale has been

continued and not yet made, and the court being

duly advised in the premises,

—

IT IS ORDERED that each and all of the above-

mentioned sales be postponed for the period of sixty

(60) days from the date of this order,

AND IT IS FURTHER ORDERED that said

O. D. Clark, as such Sheriff, and all persons acting

under, by or through him, and the plaintiffs named

in said writs of execution be and each of them is

hereby required, ordered and directed to continue

each and all of said sales for said period of sixty

(60) days from the date hereof.

Done this 4th day of December, 1931.

CHARLES N. PRAY,
Judge.

Service of the within and foregoing order and

receipt of copy thereof admitted this 4th day of

December, 1931.

LOUIS P. DONOVAN,
Attorney for Defendants Ke-Sun Oil Company, 0.

D. Clark, Sheriff, Edward Tenbroeck and H.

G. Syster.

HARRIS & HOYT,
Attorneys for Shelby Drug Co.

Filed Dec. 4, 1931. [39]

THEREAFTER, on January 9, 1932, memo-
randum decision was filed herein, being in the words
and figures following, to wit: [40]
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[Title of Court and Cause.]

MEMORANDUM DECISION.

A ijetition or ancillary bill of complaint was

filed herein by the Receiver of the Sunburst Oil &
Refining Company setting forth the appointment

of Receiver and the order of this court enjoining

all creditors, stockholders, and all other persons

from levying attachments, executions or other

processes against the property of the Sunburst Oil

& Refining Company, or from taking or attempting

to take into their possession any of its property.

Various actions are shown to have been commenced

against the Sunburst Company, attachments issued

and levied upon real and personal property of

said company, also judgments obtained and execu-

tions levied. Schedule attached to the petition con-

tains a list of these actions, showing present status.

It is further alleged that certain properties belong-

ing to defendant company are to be sold under

execution at Sheriff's sale, all of which would pre-

vent the Receiver from taking charge of the prop-

erty of the company. Petitioner admits that liens

lawfully acquired prior to appointment of Receiver,

by attachment or execution, will be recognized as

preferred. Order to show cause issued. Hearing

was held and restraining order issued, [41]

pending the determination of the issues. Notwith-

standing the proceedings had in the state courts

has the Receiver the right to possession of the

property against which attachments and executions,
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shown in the schedule, were issued. No sales were

had and the property was not taken into actual

possession.

In Pacific Coast Pipe Co. vs. Conrad City Water

Co. et al, 245 F. 856, the Circuit Court of Appeals

of the 9th Circuit in affirming the lower court in

237 F. 673, held: ^^Plaintiff's attachment proceed-

ings did not operate to bring the attached land

into custodia legis, Wiswall vs. Sampson, 14 How.

(55 U. S.) 52, 65, 14 L. Ed. 322; State of Georgia

vs. Jesup, 106 U. S. 458, 1 Sup. Ct. 363, 27 L. Ed.

216; In re Hall & Stillson Co., (C. C.) 73 F. 527.

Beardslee vs. Ingraham, 163 K Y. 411, 76 N. H.

476, 3 L. E. A. (N. S.) 1073, is cited contra, but in

so far as it is in point it is thought to be in con-

flict with the Wiswall-Sampson case. The court did

not take actual possession. The lien was effected

by the filing of notices, and is analogous to—cer-

tainly not of greater dignity than—a judgment

lien. Actual seizure by other courts was not

thereby barred. The suit was essentially in per-

sonam, the attachment being an auxiliary remedy

only, to provide security for the payment of such

personal judgment as might be recovered."

The facts in above case show that plaintiff had

procured an attachment of the defendant water

company's land and recovered judgment; there-

after and before the plaintiff took out a writ of

execution, one of the defendants here brought suit

in the state District Court to foreclose a mechanic's

lien in which a receiver was appointed, who took

charge of all of the water company's property in-
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eluding that levied upon by plaintiff in the attach-

ment suit. The lower court in the same case held;

that only a lien for security was created by the

attachment, citing Rounds vs. Foundry, 237 U. S.

308, 35 Sup. Ct. 596, 59 L. Ed. 966, was of no

greater effect than a judgment lien, ^'and even

levy of execution upon land, without possession,

does not bring the land in custodia legis, does not

disable another court from subsequent receivership

over it; and such receivership had, a sale upon

such levy is void. Wiswall vs. Sampson, supra;

Heidritter vs. Elizabeth Co., 112 U. S. 303,

^ * * Hence said attachment did not disable

the state court to appoint, and possess the property

by, a receiver.'' [42]

The case strongly relied upon by the defendants

is Lion Bonding & S. Co. vs. Karatz, 262 U. S. 77;

here the state court of Nebraska had made an order

authorizing the seizure by the the Department of

Trade and Commerce of that state of property of

the bonding company in Nebraska, prior to the ap-

pointment of Receivers in the federal court of

Minnesota who claimed the right to possession of

the same property. The Supreme Court held,

among other things, that the Federal Receiver had

no right to interfere with the possession acquired

by the state court. In above case the property was

in possession of the state court ; its decree provided

for the taking of all property, records and effects

of the bonding company under a Nebraska statute.

^^The possession taken was actual and it has been

continuous. All this occurred before any suit was
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begun in any federal court. The federal court did

not seek to gain possession of and control of the

Nebraska property until three months after entry

of the decree of the state court directing the De-

partment (which had possession of the res) to

proceed with the liquidation. The case is, thus,

free of those features which sometimes create diffi-

culty in determining conflicts between courts of

concurrent jurisdiction. Where a court of com-

petent jurisdiction has, by appropriate proceedings,

taken property into its possession through its offi-

cers, the property is thereby withdrawn from the

jurisdiction of all other courts. Wabash R. R.

Co. vs. Adelbert College, 208 U. S. 38, 54. Com-

pare Oklahoma vs. Texas, 258 U. S. 574, 581. Pos-

session of the res disables other courts of co-ordi-

nate jurisdiction from exercising any power over

it. Farmers Loan & Trust Co. vs. Lake Street

Elevated R. R. Co., 177 U. S. 51, 61."

The Receivers sought to justify their claim to

property then in the actual possession of the state

court by asserting that the possession taken by the

Depai-tment under the state court's decree was

only for a temporary purpose, that is, to conduct

the iDUsiness of the bonding company until it could

properly resume the conduct thereof. But the sup-

plemental decree directed the Department to liqui-

date the business as provided by statute, and such

decree was entered while the court had possession

of the res, and although the Receivers in the federal

court were appointed between the first and second

decrees of the state court they had no power to
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take the property from the actual possession [43]

of the state court.

As a general rule upon the appointment of a

receiver the assets of a corporation are in ciistodia

legis as of the date of the appointment. In the

present case judgments were obtained and attach-

ments and executions levied upon the company's

property prior to the appointment of the Re-

ceiver. No sales of property have been made.

Notice of levy was filed as required by state

statute. Section 379, U. S. C. A., is quoted by

defendants as prohibiting any interference by in-

junction or otherwise with the above-mentioned

proceedings in the state court. Application of this

section seems to be well illustrated in Pacific T. &
P. Co. vs. Star Publishing Co., 3 Fed. (2) 151, and

other cases there cited. Avoidance of unseemly con-

flict between courts whose jurisdiction may em-

brace same property or persons seems to have in-

spired this section, and possession of res vests

court which first acquired jurisdiction with power

to adjudicate.

From a consideration of the foregoing cases

and many others bearing on the questions in-

volved, it appears that the defendants named in

said petition, and each of them, and the Sheriffs

of Cascade and Toole Counties, Montana, should

be restrained from selling or otherwise disposing

of any property, including moneys, belonging to

said Sunburst Oil & Refining Company at Sheriff's

sale or otherwise, and that such property, includ-

ing moneys, should be released from attachment
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and execution, and that the Receiver is entitled

to the possession thereof, and further, that all

liens lawfully acquired should be protected. An
order conforming to the foregoing views will be

made.

Dated Jan. 9, 1932.

CHARLES N. PRAY,
Judge.

Filed Jan. 9, 1932. [44]

THEREAFTER, on January 11, 1932, an order

releasing attachments, etc., was duly filed and

entered herein, being in the words and figures fol-

lowing, to wit: [45]

[Title of Court and Cause.]

ORDER RELEASING ATTACHMENTS, ETC.

This cause came regularly on to be heard on the

4th day of December, 1931, upon the petition of

John H. Hamilton, as Receiver of the Sunburst Oil

& Refining Company, praying that all of the above-

named defendants be required to show cause why
the attachments and executions mentioned in said

petition, levied by them upon the properties and

moneys of the Sunburst Oil & Refining Company
should not be released, the possession of such prop-

erty and moneys surrendered to petitioner, and de-

fendants and each thereof be restrained [46]

and enjoined from selling or otherwise disposing

of any such property, so levied upon, at sheriff's



48 Ke-Sun Oil Company et ah

sale or otherwise, Messrs. George E. Hurd, H. C.

Hall and E. J. McCabe appearing as solicitors for

the petitioner, and the defendant, Ke-Sun Oil Com-

pany, a corporation, H. G. Syster, Edward A. Ten-

broeck, G. E. Wilson, Warren Leslie Galbraith,

E. E. Gibson, John Krutzfeld, O. D. Clark, as

Sheriff of Toole County, Montana, Independent

Eastern Torpedo Company, a corporation, Kenneth

L. Stewart, Earl B. Scoville, Ed Shields, as Sheriff

of Cascade County, Montana, and Shelby Drug

Company, appearing by their respective solicitors.

The defendants E. L. Bell, Trustee, American Na-

tional Bank of Helena, Montana, a National Bank-

ing Association, and F. G. Beamsley did not appear.

WHEREUPON, the appearing defendants filed

their joint motion to quash said order to show

cause on the grounds stated in said motion.

THEREUPON the matter was argued by coun-

sel for the respective parties and submitted to the

Court with leave thereafter to file briefs, and said

briefs having been filed and said court now being

in all respects duly advised in the premises, orders

that said motion to quash be and the same is hereby,

in all respects, denied and that the relief sought by

said John H. Hamilton, as Receiver, in said peti-

tion be and the same is hereby granted.

WHEREFORE, IT IS ORDERED AND AD-

JUDGED that the Ke-Sim Oil Company, a corpo-

ration, H. G. Syster, Edward A. Tenbroeck, G. E.

Wilson, Warren Leslie Galbraith, E. E. Gibson,

John Krutzfeld, Independent Eastern Torpedo

Company, a corporation, Kenneth L. Stewart, Earl
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B. Scoville, Shelby Drug Company, a corporation,

Ed Shields, as Sheriff of Cascade County, Montana,

and O. D. Clark, as Sheriff of Toole County, Mon-

tana, their attorneys, agents, servants, employees

and deputies be, and each thereof, are hereby en-

joined, prohibited and restrained from selling or

otherwise [47] disposing of any of the property

or money of the Sunburst Oil & Refining Company

levied upon by any of them, and that all writs of

execution and attachment, or any other character

of writ, levied upon any of the property of the Sun-

burst Oil & Refining Company, including moneys

held under garnishment process, or otherwise, be

and the same are hereby released from such attach-

ment, execvition, garnishment process or any other

writ, and said sheriffs, O. D. Clark and Ed Shields

shall forthwith release the same, and each and all

the above-named appearing defendants are required

forthwith to surrender and deliver to John H. Ham-
ilton, as Receiver of the Sunburst Oil & Refining

Company, all property and moneys of said Sunburst

Oil & Refining Company so subjected by said de-

fendants, or any of them, to writs of attachment,

execution, garnishment process or other writ.

AND IT IS FURTHER ORDERED AND AD-
JUDGED that any and all liens lawfully acquired

by said defendants, or any thereof, upon or against

any of the property, so levied upon as aforesaid,

shall by said John H. Hamilton, as Receiver of said

Sunburst Oil & Refining Company be protected in

his administration of the properties so levied upon,

and that such liens shall by him be accorded the
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priority to which any of them may be entitled, and

that said John H. Hamilton, as such Receiver, in

the due course of the administration of the affairs

of §aid receivership, shall present to this court in

due course of his administration a report showing

the true facts involved in the said liens, and submit

the same to this court for adjudication as to their

priorities, and shall so operate the properties herein

involved, so surrendered to him, in such manner as

not to affect such liens or any thereof unless other-

wise ordered by this court.

Done this 11th day of January, 1932.

CHARLES N. PRAY,
Judge.

Filed Jan. 11, 1932. [48]

THAT on February 12, 1932, statement of the

evidence was approved and filed herein, in the

words and figures following, to wit : [49]

[Title of Court and Cause.]

STATEMENT OF EVIDENCE.

The petition of John H. Hamilton, as Receiver

for Sunburst Oil & Refining Company, a corpora-

tion, for an order restraining and enjoining defend-

ants above named in lines 14 to 24, inclusive, in

above caption, from selling or otherwise disposing

of such property or moneys of Sunburst Oil & Re-

fining Company levied upon, at previous sale or

otherwise, and the order to show cause issued on
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said petition came on regularly for hearing in the

above-entitled court before the Honorable Charles

N. Pray, Judge presiding, sitting without a jury,

on the 4th day of December, 1931; Mr. George E.

Hurd appeared for the said John H. Hamilton as

Receiver, and Louis P. Donovan appeared for the

defendants, Ke-Sun Oil Company, H. G. Syster,

Edward A. Tenbroeck, G. E. Wilson, Warren Les-

lie [50] Galbraith, E. E. Gibson, John Krutzfeld,

O. D. Clark, as Sheriff of Toole County, Montana,

Independent Eastern Torpedo Company, and Ed
Shields, as Sheriff of Cascade County, Montana;

H. R. Eickemeyer appeared for Kenneth L. Stew-

art; Donald Campbell appeared for Earl B. Sco-

ville, and Harris & Hoyt appeared for Shelby Drug'

Company, a corporation. The defendants E. L.

Bell, Trustee, American National Bank of Helena,

Montana, a national banking corporation, and F. G.

Beamsley did not appear at said hearing and were

not represented thereat.

Thereupon counsel for the appearing defendants

served and filed a motion to dismiss the said peti-

tion of John H. Hamilton as Receiver, which mo-

tion was argued by counsel for the respective par-

ties and submitted to the Court upon briefs there-

with and to be thereafter filed.

No evidence was offered or introduced upon said

hearing.

The Clerk of the covirt made the following entry

in regard to said proceedings

:
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" (Title of Court and Cause.)

36th day of September Term, 1931.

Friday, December 4, 1931.

10:10 A. M. Court convened pursuant to order.

Present: Honorable CHARLES N. PRAY, Judge.

No. 2466.

GENERAL AMERICAN TANK CAR CORPO-
RATION

vs.

SUNBURST OIL & REFINING COMPANY
et al.

This cause came on regularly this day for hear-

ing on the order to show cause why further pro-

ceedings on certain attachments and executions

levied herein by certain creditors against property

of the above defendant should not be stayed and

restrained and the possession of the Receiver of

Sunburst Oil & Refining Company be free from

further interference by reason of said attachments

and executions, Mr. George E. Hurd appearing for

defendant and Receiver; Mr. L. P. Donovan, Mr.

Donald Campbell, Mr. H. R. Eickemeyer, Mr. G. G.

Harris and Mr. John McKenzie appearing for cer-

tain creditors named in the order to show cause.

Thereupon motion to dismiss petition of Receiver

was [51] filed by certain defendants named in

the ancillary bill of complaint herein, which motion

was duly argued by counsel for each side and by

the Court taken under advisement.
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Thereupon each side was granted ten days for

briefs, and case continued as to defendants not

served by order to show cause. Thereupon Mr.

Hurd moved the court to order certain sales of

property postponed for sixty days, to which mo-

tion counsel for creditors objected. Thereupon the

Court ordered said sales postponed for 60 days, to

which order the counsel for certain creditors (Mr.

L. P. Donovan), excepted, and exception noted and

counsel granted sixty (60) days to prepare and

serve bill of exceptions thereon."

STIPULATION.

It is hereby stipulated and agreed that the fore-

going statement of the evidence taken at the hear-

ing of the ancillary petition of John H. Hamilton,

as Eeceiver, is a true and correct statement thereof.

Dated at Great Falls, Montana, this 3d day of

February, 1932.

GEO. E. HURD,
Attorney for John H. Hamilton, Receiver.

Without waiver of jurisdiction, General Ameri-

can Tank Car Corporation not having been a part

to or represented at said ancillary proceeding or

hearing.

OSCAR FAINMAN,
WARREN TOOLE,

Attorneys for General American Tank Car Corpo-

ration.

DONALD CAMPBELL,
LOUIS P. DONOVAN,
Attorneys for Appellants.
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ORDER.

The foregoing statement of the evidence on the

hearing of the petition of John H. Hamilton upon

the 4th day of December, 1931, is hereby ordered

proved and filed.

Dated this 12th day of February, 1932.

CHARLES N. PRAY,
Judge.

Filed Feb. 12, 1932. [52]

THAT on January 14, 1932, petition for appeal

was duly filed herein, being in the words and fig-

ures following, to wit: [53]

[Title of Court and Cause.]

PETITION FOR APPEAL.

To the Honorable CHARLES N. PRAY, Judge of

Said Court:

And now come Ke-Sun Oil Company, a corpora-

tion, H. Gr. Syster, Edward A. Tenbroeck, Gr. E.

Wilson, Warren Leslie Galbraith, E. E. Gibson,

John Krutzfeld, O. D. Clark, as Sheriff of Toole

County, Montana, Earl B. Scoville and Ed Shields

as Sheriff of Cascade County, Montana, defendants

in ancillary petition, by Donald Campbell and

Louis P. Donovan, their attorneys, [54] and,

feeling themselves aggrieved by the order of this

court entered on the 11th day of January, 1982,
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whereby they have been restrained from proceed-

ing under writs of attachment and execution issued

out of the state courts and levied upon the prop-

erty of the Sunburst Oil & Refining Company prior

to the appointment of the Receiver herein, hereby

pray that an appeal may be allowed to them from

the said order to the United States Circuit Court

of Appeals for the Ninth Circuit, and, in connec-

tion with this petition, petitioners herewith present

their assignments of error. Petitioners further

pray that an order of supersedeas may be entered

herein pending the final disposition of the cause,

and that the amount of security for costs may be

fixed by the order allowing this appeal.

DONALD CAMPBELL,
LOUIS P. DONOVAN,
Attorneys for Appellants.

Filed Jan. 14, 1932. [55]

THAT on January 14, 1932, assignments of error

was duly filed herein, being in the words and figures

following, to wit: [56]

[Title of Court and Cause.]

ASSIGNMENTS OF ERROR.

Now come the appellants, Ke-Sun Oil Company,

a corporation, H. G. Syster, Edward A. Tenbroeck,

G. E. Wilson, Warren Leslie Galbraith, E. E. Gib-

son, John Krutzfeld, O. D. Clark, as Sheriff of

Toole County, Montana, Earl B. Scoville and Ed
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Shields as Sheriff of Cascade County, Montana, by

Donald Campbell and Louis P. Donovan, their at-

torneys, and in connection with their petition for ap-

peal say that [57] in the record, proceedings and

in the final order aforesaid manifest error has in-

tervened to the prejudice of appellants, to wit:

(1) That the court erred in not holding that it

had no jurisdiction to grant an injunction or re-

straining order to stay proceedings in the state

courts in which the appellants, Ke-Sun Oil Com-

pany, a corporation, H. G. Syster, Edward A. Ten-

broeck, G. E. Wilson, Warren Leslie Galbraith, E.

E. Gibson, John Krutzfeld, and Earl B. Scoville,

have brought suits and caused writs of attachment

or execution to be issued by said courts and to be

levied upon the property of the Sunburst Oil & Re-

fining Company by 0. D. Clark, as Sheriff of Toole

County, Montana, and Ed Shields, as Sheriff of

Cascade County, Montana, prior to the appoint-

ment of the Receiver herein.

(2) That the court erred in not holding that it

had no jurisdiction to remove from the custody of

the state courts property levied upon and seized by

the appellants, O. D. Clark, as Sheriff of Toole

County, Montana, and Ed. Shields, as Sheriff of

Cascade County, Montana, under writs of attach-

ment or writs of execution duly issued out of the

state courts and levied prior to the appointment of

the receiver herein, and which said property was

held in the custody of the state courts by virtue of

such writs and levies.

(3) That the court erred in making and enter-
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ing an order herein requiring the said O. D. Clark,

as Sheriff of Toole County, Montana, and the said

Ed Shields, as Sheriff of Cascade County, Mon-

tana, to disregard and disobey the command of the

state courts to them directed as contained in the

writs of [58] attachment and execution issued

out of the state courts and duly placed in the hands

of the said Sheriffs for execution.

(4) That the court erred in not holding that the

petition of the said John H. Hamilton, as Receiver

of Sunburst Oil & Refining Company, a corpora-

tion, filed in the said court on the 24th day of No-

vember, 1931, insufficient to entitle the petitioner

to the relief demanded, or to any relief.

(5) That the court erred in overruling the mo-

tion of appellants herein to dismiss the said peti-

tion of John H. Hamilton, as Receiver of Sun-

burst Oil & Refining Company filed in said court

November 24, 1931.

(6) That the court erred in making and entering

an order herein that these appellants and the Sher-

iffs of Cascade and Toole Counties, Montana, be re-

strained from selling or otherwise disposing of an}^

property, including moneys, belonging to Sunburst

Oil & Refining Company at Sheriff's sale, or other-

wise, and that such property, including moneys

should be released from attachment and execution.

(7) The order of the court enjoining these ap-

pellants from enforcing said writs of execution and

attachment was erroneous for the further reason

that the Receiver herein was illegally and improp-
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erly appointed as Receiver for the Sunburst Oil &
Refining Company upon the application of a sim-

ple contract creditor whose complaint showed upon

its face that it had an adequate remedy at law, and

was not entitled to the appointment of a Receiver.

WHEREFORE, appellants pray that the order

of the United States District Court for the District

of Montana made and entered herein on the 11th

day of January, 1932, may be reversed, and that

the ancillary petition of the said John H. Hamil-

ton, as Receiver of the Sunburst Oil & Refining

Company, be ordered dismissed.

DONALD CAMPBELL,
LOUIS P. DONOVAN,
Attorneys for Appellants.

Piled Jan. 14, 1932. [59]

THAT on January 14, 1932, order allowing ap-

peal was duly filed and entered herein, in the words

and figures following, to wit: [60]

[Title of Court and Cause.]

ORDER ALLOWING APPEAL.

On reading the petition of Ke-Sun Oil Company,

a corporation, H. G. Syster, Edward A. Tenbroeck,

G. E. Wilson, Warren Leslie Galbraith, E. E. Gib-

son, John Krutzfeld, O. D. C^lark, as Sheriff of

Toole County, Montana, Earl B. Scoville and Ed

Shields, as Sheriff of Cascade County, Montana, de-
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fendants in ancillary petition, for appeal and con-

sideration of the assignments of error presented

therewith,

—

IT IS ORDERED that the appeal, as prayed for,

be and the [61] same is herewith allowed.

Cost bond on appeal is hereby fixed in the sum of

Six Hundred Dollars ($600.00).

Dated January 14th, 1932.

CHARLES N. PRAY,
Judge.

Filed Jan. 14, 1932. [62]

THEREAFTER, on January 14, 1932, a citation

on appeal was duly issued herein, which original

citation is hereto annexed and is in the words and

figures following, to wit: [63]

[Title of Court and Cause.]

CITATION.

United States of America,—ss.

The President of the United States to JOHN H.

HAMILTON, as Receiver of Sunburst Oil &
Refining Company, a Corporation, and General

American Tank Car Corporation, a Corpora-

tion, GREETING:
You are hereby cited and admonished to be and

appear at the United States Circuit Court of Ap-
peals for the Ninth Circuit at the city of San
Francisco within thirty days from the date of this
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writ pursuant to an appeal duly allowed by the

District Court of the United States, in and for

the District [64] of Montana, and filed in the

Clerk's office of said court on the 14th day of

January, 1932, in a cause wherein Ke-Sun Oil

Company, a corporation, H. Gr. Syster, Edward A.

Tenbroeck, G. E. Wilson, Warren Leslie Gal-

braith, E. E. Gibson, John Krutzfeld, O. D. Clark,

as Sheriff of Toole County, Montana, Earl B.

Scoville and Ed Shields as Sheriff of Cascade

County, Montana, are appellants and you appellees,

to show cause, if any, why the order rendered

against the said appellants as in said appeal men-

tioned should not be corrected and why speedy

justice should not be done to the parties in that

behalf.

WITNESS the Honorable CHARLES N. PRAY,
Judge of the District Court of the United States

in and for the District of Montana, this 14th day

of January, A. D. 1932, and of the Independence

of the United States the one hundred fifty-sixth.

CHARLES N. PRAY,
District Judge.

[Seal] Attest: C. R. GARLOW,
Clerk.

By C. G. Kegel,

Deputy Clerk,
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Service of the within citation and receipt of a

copy is hereby admitted this 14th day of January,

A. D. 1932.

GEO. E. KURD,
H. C. HALL,
E. J. McCABE,

Attorneys for John H. Hamilton, as Receiver of

Sunburst Oil & Refining Company, a Cor-

poration.

OSCAR FAINMAN,
WARREN TOOLE,

Attorney for General American Tank Car Corp.

[65]

[Endorsed] : Filed Jan. 14, 1932. [66]

THAT on January 14, 1932, a praecipe of E. L.

Bell and certain other defendants for severance on

appeal was filed herein, in the words and figures

following, to wit : [67]

[Title of Court and Cause.]

PRAECIPE OF E. L. BELL, TRUSTEE,
AMERICAN NATIONAL BANK OF
HELENA, MONTANA, A NATIONAL
BANKING CORPORATION, INDEPEN-
DENT EASTERN TORPEDO COMPANY, A
CORPORATION, KENNETH L. STEWART,
AND SHELBY DRUG COMPANY, A COR-
PORATION, FOR SEVERANCE ON AP-
PEAL.

Come now E. L. Bell, Trustee, American National
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Bank of Helena, Montana, a national banking

corporation, Independent [68] Eiastern Torpedo

Company, a corporation, Kenneth L. Stewart, and

Shelby Drug Company, a corporation, five of the

defendants above named, and appear in court by

their counsel in that behalf duly authorized, and

decline to join the appeal of the defendants, Ke-

Sun Oil Company, H. G. Syster, Edward A. Ten-

broeck, G. E. Wilson, Warren Leslie Galbraith,

E. E. Gibson, John Krutzfeld, Eiarl B. Scoville,.

Ed Shields, and O. D. Clerk, herein, and sever

themselves from the said defendants in their said

defense and in this appeal, and consent that they

may have a separate appeal and that their interests

may be severed in said appeal from the interests

of these defendants.

Dated this 14th day of January, 1932.

COOPER, STEPHENSON & HOOVER,
DONALD CAMPBELL,

Attorneys for E. L. Bell, Trustee, and American

National Bank of Helena, Montana, a Na-

tional Banking Association.

LOUIS P. DONOVAN,
Attorney for Independent Eastern Torpedo Com-

pany, a Corporation.

H. R. EICKEMEYER,
Attorney for Kenneth L. Stewart.

HARRIS & HOYT,
Attorneys for Shelby Drug Company, a Corporation.

Filed Jan. 14, 1932. [69]
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THEREAFTER, on January 16, 1932, bond on

appeal was duly filed herein, in the words and fig-

ures following, to wit: [70]

[Title of Court and Cause.]

BOND ON APPEAL FOR COSTS.

KNOW ALL MEN BY THESE PRESENTS:
That Union Indemnity Company, a corporation

duly authorized to transact a surety business within

the State of Montana, is held and firmly bound

unto John H. Hamilton, as Receiver of Sunset Oil

& Refining Company, a corporation, and General

American Tank Car Corporation, a corporation, in

the full sum of Six Hundred and no/100 Dollars

($600.00), to be paid to the said John H. Hamilton,

as Receiver of Sunburst Oil & Refining Company,

a corporation, and General American Tank Car

Corporation, a corporation, or their attorneys, exec-

utors, administrators or assigns; to which payment

well [71] and truly to be made the undersigned

binds itself by these presents.

Sealed with its seal and dated this 14th day of

January, in the year of our Lord one thousand

nine hundred thirty-two.

WHEREAS, lately at a term of the District

Court of the United States, for the District of

Montana, in a suit pending in said court between

John H. Hamilton, as Receiver of Sunburst Oil &
Refining Company, a corporation, as plaintiff, and

Ke-Sun Oil Company, a corporation, H. G. Syster,

Edward A. Tenbroeck, G. E. Wilson, Warren Les-
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lie Galbraith, E. E. Gibson, John Krutzfeld, O. D.

Clark, as Sheriff of Toole County, Montana, Earl

B. Scoville and Ed Shields as Sheriff of Cascade

County, Montana, and others, as defendants, an

order was rendered against the said defendants

last named restraining said defendants, and each

of them, from selling or otherwise disposing of any

property, including moneys, belonging to the said

Sunburst Oil & Refining Company, at Sheriff's

Sale or otherwise, and ordering that such property,

including moneys, should be released from attach-

ment and execution, and the said Ke-Sun Oil Com-

pany, a corporation, H. G. Syster, Edward A. Ten-

broeck, G. E. Wilson, Warren Leslie Galbraith,

E. E. Gibson, John Krutzfeld, O. D. Clark, as

Sheriff of Toole County, Montana, Earl B. Scoville

and Ed Shields as Sheriff of Cascade County, Mon-

tana, having obtained an appeal to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit to reverse the said order in the aforesaid suit,

—

NOW, the condition of the above obligation is

such that if the said Ke-Sun Oil Company, a corpo-

ration, H. G. Syster, Edward A. Tenbroeck, G. E.

Wilson, Warren Leslie Galbraith, [72] E. E.

Gibson, John Krutzfeld, 0. D. Clark, as Sheriffs

of Toole County, Montana, Earl B. Scoville and Ed
Shields as Sheriff of Cascade County, Montana,

shall prosecute their appeal to effect and answer

all costs if they fail to make their plea good, then

the above obligation to be void; also to remain in

full force and virtue.
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Dated this 14th day of January, A. D. 1932.

UNION INDEMNITY COMPANY,
[Seal] By D. A. CRICHTON,

Agent and Attorney-in-fact.

Approved this 15th day of January, 1932.

CHARLES N. PRAY,
Judge.

Piled Jan. 16, 1932. [73]

THEREAFTER, on January 25, 1932, praecipe

for transcript of record was duly filed herein, in

the words and figures following, to wit : [74]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD.

To C. R. Garlow, Esquire, Clerk of the District

Court Above Named:
You will kindly prepare and certify to a tran-

script of record on appeal from the order rendered

and entered in the above-entitled cause under date

January 11th, 1932, the papers required therefor

being the following:

1. Bill of complaint, filed in this cause on Novem-

9, 1931.

2. Answer to bill of complaint and consent to

appointment of Receiver, filed November 9,

1931.

3. Order appointing Receiver, filed November 9,

1931.

4. Petition of John H. Hamilton, as Receiver,

filed herein against Ke-Sun Oil Company
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and others, on the 24th day of November,

1931.

5. Subpoena in equity issued on said petition

with return of service thereon. [75]

6. Order to show cause issued on said petition,

with return of service thereof or admissions

of service thereon.

7. Motion of Ke-Sun Oil Company et al. to dis-

miss petition of John H. Hamilton, Receiver,

filed December 4, 1931.

8. Order requiring sale of property to be post-

poned made herein December 4, 1931.

9. Memorandum decision of court filed January

9, 1932.

10. Order made and filed January 11, 1932.

11. Statement of the evidence and proceedings at

the hearing on December 4, 1931.

12. Petition for appeal.

13. Assignments of error.

14. Order allowing appeal.

15. Citation and admission of service.

16. Praecipe of E. L. Bell, Trustee, American

National Bank of Helena, Montana, Inde-

pendent Eastern Torpedo Company, Ken-

neth L. Stewart, Shelby Drug Company for

severance on appeal.

17. Bond on appeal for costs and approval of same.

18. Praecipe for transcript of record.

Dated this 20th day of January, A. D. 1932.

DONALD CAMPBELL,
LOUIS P. DONOVAN,
Attorneys for Appellants.
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Service of the foregoing praecipe acknowledged

and copy received this 22d day of January, A. D.

1932.

GEO. E. KURD,
Attorney for John H. Hamilton, Receiver of Sun-

burst Oil & Refining Company.

OSCAR PAINMAN,
WARREN TOOLE,

Attorneys for General American Tank Car Corpora-

tion.

Filed Jan. 25, 1932. [76]

THEREAFTER, on February 11, 1932, an order

extending time to file record on appeal was duly

made and entered herein, being in the words and

figures following, to wit: [77]

[Title of Court and Cause.]

ORDER EXTENDING TIME TO AND INCLUD-
ING FEBRUARY 20, 1932, TO FILE REC-
ORD ON APPEAL.

Upon good cause shown, and the Court being

fully advised in the premises,

—

IT IS HEREBY ORDERED that the time for

docketing the above-entitled case and filing the

record thereon with the Clerk of the United States

Circuit Court of Appeals for the Ninth Circuit be

and the same is hereby enlarged and extended to

and including the 20th day of February, 1932.

IT IS FURTHER ORDERED that the order

of enlargement be filed with the Clerk of the United
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States Circuit Court of Appeals for the Ninth

Circuit of San Francisco, California.

Dated this 11th day of February, 1932.

CHARLES N. PRAY,
Judge. [78]

In the District Court of the United States, District

of Montana.

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

United States of America,

District of Montana,—ss.

I, C. R. Garlow, Clerk of the United States Dis-

trict Court for the District of Montana, do hereby

certify and return to the Honorable, The United

States Circuit Court of Appeals for the Ninth

Circuit, that the foregoing volume of 78 pages,

numbered consecutively from 1 to 78, inclusive, is

a full, true and correct transcript of the portions of

the record indicated by praecipe filed for such tran-

script in the within entitled cause, as appears from

the original records and files of said court in my
custody as such Clerk ; and I do further certify and

return that I have annexed to said transcript and

included within said pages the original citation

issued in said cause.

I further certify that the costs of said transcript

of record amount to the sum of Seventeen and

20/100 Dollars and have been paid by the appellant.
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WITNESS my hand and the seal of said court at

Great Falls, Montana, this February 13th, A. D.

1932.

[Seal] C. R. GARLOW,
Clerk as Aforesaid. [79]

[Endorsed] : No. 6753. United States Circuit

Court of Appeals for the Ninth Circuit. Ke-Sun

Oil Company, a Corporation, H. Gr. Syster, Edward

A. Tenbroeck, G. E. Wilson, Warren Leslie Gal-

braith, E. E. Gibson, John Krutzfeld, O. D. Clark,

as Sheriff of Toole County, Montana, Earl B. Sco-

ville and Ed Shields, as Sheriff of Cascade County,

Montana, Appellants, vs. John H. Hamilton, as

Receiver of Sunburst Oil & Refining Company, a

Corporation, and General American Tank Car Cor-

poration, a Corporation, Appellees. Transcript of

Record. Upon Appeal from the United States

District Court for the District of Montana.

Filed February 16, 1932.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.




